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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)

Plaintiff-Respondent,

NO. 46687-2019

)
)

V.

)

Bonner County Case No.
CR09-18-2565

)

NICHOLAS WILLIAM SHUFF,

)
)

Defendant-Appellant.

RESPONDENT’S BRIEF

)
)

183$
Has Shuff

failed t0 establish that the district court

abused

its

uniﬁed sentence 0f 10 years, with two years ﬁxed, upon his guilty plea

Shuff Has Failed T0 Establish That The District Court Abused
Shuff pled guilty to one count of grand theft and the

Its

discretion
t0

by imposing

a

grand theft?

Sentencing Discretion

district court

imposed a uniﬁed

sentence of 10 years, with two years ﬁxed. (R., pp.76-78.) Shuff ﬁled a notice of appeal timely

from the judgment 0f conviction.

(R.,

pp.79-8 1 .)

Shuff asserts that the

district court

abused

its

discretion

by imposing an excessive

sentence and declining to retain jurisdiction in light of his substance abuse issues, amenability t0
treatment, and his “productive life in Arizona.” (Appellant’s brief, pp.3-5.)

The record supports

the sentence imposed.

When

evaluating Whether a sentence

is

excessive, the court considers the entire length of

the sentence under an abuse 0f discretion standard.

State V. McIntosh, 160 Idaho

621, 628 (2016); State V. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008).
that the

ﬁxed portion 0f the sentence

V. Oliver,

McIntosh, 160 Idaho

at 8,

must show the sentence
reasonable if

it

at

presumed

m

628

(citations omitted).

it

T0

is

is

Within statutory

a clear abuse 0f discretion.

carry this burden the appellant

excessive under any reasonable View 0f the facts.

Li.

A

sentence

all

0f the related goals of deterrence, rehabilitation, or

retribution.

deciding upon the sentence.

I_d.

at 9,

368 P.3d

P.2d 174, 185 (1998) (court did not abuse

its

at

The

Li.

has the discretion t0 weigh those objectives and give them differing weights

when

629; State V. Moore, 131 Idaho 814, 825, 965

discretion in concluding that the objectives of

punishment, deterrence and protection 0f society outweighed the need for rehabilitation).
deference to the

trial

judge, this Court Will not substitute

reasonable minds might differ.”

146 Idaho

at

prescribed

by

is

appears necessary t0 accomplish the primary objective 0f protecting society and

any or

district court

is

burden of demonstrating that

368 P.3d

It is

be the defendant’s probable term of conﬁnement.

144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence

limits, the appellant bears the

t0 achieve

Will

368 P.3d

1, 8,

McIntosh, 160 Idaho

148-49, 191 P.3d at 226-27).

its

“In

View 0f a reasonable sentence Where

at 8,

368 P.3d

at

628 (quoting

m,

Furthermore, “[a] sentence ﬁxed within the limits

the statute Will ordinarily not be considered an abuse 0f discretion

court.” Li. (quoting State V. Nice, 103 Idaho 89, 90,

645 P.2d 323, 324 (1982)).

by

the

trial

The decision whether
district court

E,

t0 retain jurisdiction is a matter within the

and Will not be overturned on appeal absent an abuse 0f

117 Idaho 203, 205-06, 786 P.2d 594, 596-97

district

court retaining jurisdiction

is

(Ct.

that discretion.

App. 1990). The primary purpose 0f a
obtain additional information

to enable the court t0

regarding Whether the defendant has sufﬁcient rehabilitative potential and
probation.

State V. Jones, 141 Idaho 673, 677, 115 P.3d 764,

the ultimate goal 0f retained jurisdiction.

court has sufﬁcient evidence before

it

t0

Li.

m

sound discretion of the

768

for

App. 2005). Probation

(Ct.

There can be no abuse of discretion

conclude that the defendant

suitable

is

is

is

if the district

not a suitable candidate

for probation. Li.

The maximum prison sentence

LC.

for grand theft is 14 years.

§ 18-2408(2).

The

district

court imposed a uniﬁed sentence 0f 10 years, With two years ﬁxed, which falls well Within the

statutory guidelines.

discretion, both

light

(R., pp.76-78.)

On

appeal, Shuff contends that the district court abused

by imposing an excessive sentence and by declining

its

to retain jurisdiction, in

0f his substance abuse issues, his amenability t0 treatment, and his “productive

life in

Arizona.” (Appellant’s brief, pp.3-5.) However, Shuff’s ongoing substance abuse and criminal
offending, his failure t0 rehabilitate 0r be deterred despite prior treatment opportunities and legal

sanctions,

and the danger he presents

t0 the

candidate for probation and that his sentence

is

community demonstrate

that

he

is

not a Viable

appropriate.

Shuff began committing crimes when he was just 16 years

old.

adjudicated for unlawful entry in 2006 and for burglary in 2007.

committing crimes as an adult and, by the time 0f sentencing in

(PSI, pp.7, 11.1)

(PSI, p.11.)

this case,

He

He was

continued

had been convicted of

PSI page numbers correspond With the page numbers 0f the electronic ﬁle “Appeal Volume
Conﬁdential Documentspdf.”
1

1 -

three prior felonies

theft

and 15 misdemeanors. (PSI, pp.1 1-17.) Most of his convictions are for drug,

and driving related offenses.

(PSI, pp.11-17.)

However, he has also been convicted of

Violent crimes, including a battery in 2011 and an aggravated assault in 2016.

At

the time of sentencing in this case, Shuff

had also pled guilty

(PSI, pp.13, 15.)

and was sentenced for

to

possession of a controlled substance in Bonner County Case CR09-18-2080 and burglary in

Kootenai County Case CR28-18—16758.

(PSI, pp.16-17; 12/7/18 Tr., p.4, Ls.5-11.)

Shuff has

previously had the opportunity to participate in a retained jurisdiction program; however, as a
result

of his multiple disciplinary problems, the

p.17.) Shuff was then incarcerated,

months

later, in

(PSI,

and while incarcerated, amassed 19 DOR’S. (PSI, p.17.) He

was released from prison 0n December
six

district court relinquished jurisdiction.

27, 2017, and committed the grand theft in this case just

June 2018. (PSI, p.17; R., pp.8, 13-14, 36.)

Shuff claims that he

is

amenable

t0 treatment;

however, he has previously had the

opportunity t0 participate in a rider program, engage in treatment services while in prison, and
participate in treatment

22.)

IOP With Alliance Family Services—apparently

t0

no

(PSI, pp.17,

avail.

Shuff reported that his longest period of sobriety was two years While he was incarcerated,

but he relapsed within ﬁve months of being released from prison.
claims that his “productive

life in

(PSI, pp.22, 23.)

Arizona” should be mitigating, but that “productive

Shuff also
life” lasted

only three months before he returned to Idaho and began abusing methamphetamine and heroin

0n a daily basis and committing additional crimes.
Viable candidate for probation, and his sentence

is

(PSI, p.16-17, 22.)

Shuff

is

clearly not a

reasonable in light 0f his continued substance

abuse, criminal offending, failure t0 rehabilitate, and danger that he presents t0 the community.

At

sentencing, the district court articulated the correct legal standards applicable t0

decision and also set forth

its

reasons for imposing Shuff’s sentence.

its

(12/7/18 Tr., p.30, L.14

—

The

p.37, L.12.)

more

reasons

state

submits that Shuff has failed to establish an abuse of discretion, for

fully set forth in the attached excerpt 0f the sentencing hearing transcript,

the state adopts as

its

Which

argument on appeal. (Appendix A.)

Conclusion

The

state respectfully requests this

DATED this

Court to afﬁrm Shuff’ s conviction and sentence.

12th day of September, 2019.

/s/

Lori A. Fleming

LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal

CERTIFICATE OF SERVICE
I

HEREBY CERTIFY

copy of the attached
iCourt File and Serve:
correct

that

I

have

this 12th

day of September, 2019, served a true and
to the attorney listed below by means of

RESPONDENT’S BRIEF

JENNY C. SWINFORD
DEPUTY STATE APPELLATE PUBLIC DEFENDER
d0cuments@sapd.state.id.us.

/s/

Lori A. Fleming

LORI A. FLEMING
Deputy Attorney General

APPENDIX A

Sandpoint and impose no more than a rider.
How much credit for time served do

THE COURT:

you think he has in the two Bonner County cases?
MS. WOODS:

bring that with me.

don't know, Judge.

I

I

I

didn't

know he was == you were in quite

a while, weren't you?

THE DEFENDANT:

10

best

I

MS. WOODS:

In Sandpoint?

THE COURT:

Well,

can.

can calculate that the

I

We're off the record for a minute.

(Off the record.)

ll

THE COURT:

12

13

Almost three months.

All right.

We're back on the

record.

Well, Mr. Shuff, the record reflecting that

l4

15

you have pled guilty in Kootenai County to the charge of

16

burglary and resisting or delaying an officer and in

17

Bonner County to charges of possessing methamphetamine

18

and grand theft, it is the judgment of the Court that

19

you are guilty of those offenses.

20

I

have in mind the four factors of sentencing

am required to think about.

21

that

22

protecting society the best way we can with a sentence.

23

Deterring you in the future, if possible, but also

24

trying to deter other people with an appropriate

25

sentence here.

I

Those being

A third factor is to address the
30
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1

punishment that society expects under these
And then a last factor is “F but

circumstances.

important is how to help any rehabilitation that can be

aided with a sentence.
The history of this has been,

And

outlined adequately by the State.

I

I

think,

think -- and

It's just a long

the Court was aware of that history.

criminal history and

I

don't need t0 reiterate the

criminal history beginning back when you're 15 years

And you then get

10

old, but it‘s Certainly a long one.

11

released after topping out a sentence in December of

12

2017.

13

New

I

was unsure when you went to —— when you

14

came back from Arizona up to the Sandpoint area.

15

when was that approximately?

16

THE DEFENDANT:

17

THE COURT:

18

THE DEFENDANT:

19

THE COURT:

20

About

Late March.

All right.

So.

April.

All right.

So you're in Arizona

about four months or so it sounds like.

21

THE DEFENDANT:

22

THE COURT:

Uh—huh.

Maybe a little more than three,

23

less than four months.

24

doing really well in Arizona, I'm.looking at a criminal

25

history that's 15 years long that's just really almost

And so when

I

31
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hear that you were

uninterrupted criminal offenses.

And then

I

hear you

did really well for about three—and-a-half months.

I

just can't balance that very well against 15 years 0f

almost constant crime.

I

mean, I'm glad you had three

and a half good months, but it didn't last very long.

When you came back up to Idaho, you were
convicted of possessing methamphetamine with an offense
date of June

2018.

l,

And

I

am recognizing the scourges

of addiction in our communities and in our citizens.

I

10

understand the tremendous difficulty of it and I'm

11

understanding the difficulty of navigating mental health

12

issues.

13

have individual choices and individual responsibilities.

14

And when you come back to Idaho at 30 years old or close

15

to it with your girlfriend, having topped out a prison

16

sentence, having had three—and—a—half months 0f some

17

good productive time in Arizona, and you say you just

18

fell back into bad acquaintances.

19

But

I

I

also cannot ignore the idea that people

just can't ignore the fact that there's

there's just nothing

20

personal choice in that.

21

that prohibits you from walking away from the

22

individuals that you know are bad for you.

23

like you're a 17— or 18-year-old boy; you're a grown-up

24

man.

25

bad acquaintances.

And when

I

I

mean,

hear that, you know,

I

It's not

fell back into

What I'm really hearing is,
32
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I

chose

to hang out with my farmer criminal friends.

influence on them.

I'm a bad

They're a bad influence 0n me.

We‘re criminals together.
It isn't as if one is walking in the dark and

accidentally falls into a pit that you accidentally
start to hang out with your criminal friends-

You

And you choose to engage

choose to hang out with them.

in further criminal conduct with them that is the

methamphetamine use and then you‘re convicted in -- at
10

least arrested on the possession of methamphetamine

11

charge.

12

I

want to make sure I'm talking about the
You somehow got out of jail, I'm not

13

right case here.

14

sure how you got out.

15

to go back and look at that from the methamphetamine

16

charge.

17

on that charge on June 25 of 2018.

Maybe you posted bond.

And then you fail to appear for an arraignment

A warrant for your arrest went out.

18

I'll have

You were

19

arrested on June 28 at the time that you committed grand

20

theft.

21

The victim there had stolen from him a trailer and tools

22

greater than a thousand dollars in value.

23

that's a significant grand theft event.

24

the run, more or less,

25

And that's not an insignificant case as well.

I

mean,

While you're on

from the methamphetamine case.

So you were arrested June 28, you pled guilty
33
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to methamphetamine and.to grand theft on July the 23rd.

Sentencing was set for October.

You were released 0n

your owu recognizance in what only can be characterized
as the break of the century for you to be out of custody

at all given this history.

Released on your own

recognizance with this testing requirement that we seem
to ubiquitously require,
do.

which,

of course, you didn't

And then you don't show up for the testing.

And

instead of showing up for the testing and trying t0 get
10

your life together, you're down in Coeur d'Alene

11

committing this significant burglary and resisting a

12

peace officer and you're arrested October

13

matter.

6

for that

So this is a significant crime spree.

14

I

mean,

15

I'm not ——

16

decisions.

17

I'm not so concerned about the business damage to the

13

Wal-Mart Corporation.

19

billions and billions of dollars regardless of whether

20

police had to chase you through their store in Hayden,

21

Idaho.

I

just want to tell you

I

can't call this bad

This is a crime spree is what it is.

I

And

suspect they‘re going to make

22

On the other hand, what I'm concerned about is

23

all of those innocent citizens of our community that had

24

to watch a meth addict get chased by the police and get

25

pepper sprayed and fight it out with the police, that is
34
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a

significant disturbance on their peace and enjoyment

of their community and there‘s just no reason why our

citizenry has to put up with that at all.
I

am cognizant of the fact that you have had

multiple DORs, disciplinary offense reports, while you
were an inmate with the Department of Corrections.

They

weren't just, you know, sleeping on your bunk when you

weren't supposed to or mouthing off t0 a correctional
officer.

They included obtaining drugs or alcohol while

They included fashioning a weapon.

10

you were in prison.

11

They included battery on staff, which ended up in the

12

aggravated assault conviction and a prison sentence for

13

that.

14

system.

They were significant DORs from within the

I‘m exercising my

15

For all of those reasons,

16

discretion to impose the following sentences.

17

you credit for the 61 days that you've served in

18

Kootenai County in case 28—18-16758.

l9

the resisting or obstructing a law enforcement officer

20

conviction,

21

served, that case is over with.

I

give

I'm imposing on

61 days of incarceration;

credit for 61 days

With regard to the burglary in that case, your

22

23

unified sentence is a 10-year sentence.

24

of four years fixed followed by six years indeterminate.

25

I

impose that sentence.
35
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It will consist

In the possession of methamphetamine case,

2080, your sentence is a 7-year unified sentence;

fixed followed by five indeterminate.

I

the

two

impose that

sentence.
In the grand theft, your sentence is 10 years;

two fixed followed by eight years indeterminate.

I

impose that sentence as well.
I'm not retaining jurisdiction in any those,
cases nor am

I

suspending those sentences.

My real

10

issue coming in to today's sentencing was whether to

11

order consecutive sentencing or conCurrent sentencing.

12

I'm going t0 recommend concurrent sentencing in all of

13

these.

14

Concurrently.

15

You‘ll serve all of these sentences together.

I

think your criminal history supports a

16

consecutive sentence, but

17

to the fact that you have been committing these offenses

18

from within the throws of a severe substance abuse

19

addiction and from the issue of mental health.

2O

Now,

certainly,

I

I

want to give some deference

surely want you to

21

understand that somebody doesn't catch an addiction

22

because they walked by somebody else that has one.

23

catch an addiction because they engage in a chronic

24

series 0f criminal activities.

25

addicted is that you just commit a whole lot of crimes

They

That's how one gets
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of buying and using drugs.
So when

talk about an addiction,

I

don't view that as an excuse.

Nevertheless,

I

surely

I

do

understand that once somebody finds themselves within
the slavery of that addiction that it does change their
It has a medical

behavior, it changes their thinking.

component to it.
So I'm going to not run them consecutively

because of those factors that

I

think may have been

10

able —~ may have impacted your ability to exercise good

11

judgment at all and

12

understanding about that.

I

want to give you at least some

am not going to impose any Court costs in

13

I

l4

the matter.

15

fees to the laboratory.

16

within the prison and certainly not -- and

17

why,

18

MS. Woods,

19

the State's -— here's my soapbox for one moment.

I

I‘m not going to impose any reimbursement

A person can't pay those from

think, kind of in a curt way,
I

I

explained

I'm sorry,

don't impose that DNA fee.

I

think that's

It just bothers me that the State passes

20
21

legislation that orders collection of DNA samples on

22

persons convicted and then orders those persons to pay

23

that.

24

budgets are for and everything is heaped on the back of

25

people who have no ability to pay, and so I'm not going

That's offensive to me.

Those are what public
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